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ABATEMENT OF ACTION. 


1. Where an action of trespass was brought for a direct and 
forcible injury to the property of the plaintiff, and the de- 
fendant died pending the suit: Held, that the action abat- 
ed by his death, and could not be revived against his 
personal representative. Pilts vs. Ison 151 


ACT OF LEGISLATURE. 
See Estoppel, 3. 
ACTION. 


1. A delivered to B, the following paper, signed by him- 
self: “Received of B, ninety dollars in cash, and one 
note on E. D. of $116, which I agree to settle when we 
have a final settlement this, 8 April, 1843, with interest 
from date :” Held, that after the lapse of a reasonable 
time, and demand of a settlement, and refusal, an action 
lay in favor of B against A, upon this agreement, for 
damages. Garrison vs. Wilcoxson 


ADMINISTRATORS, EXECUTORS AND GUARDIANS. 


1. An administrator having sold a slave as the property of 
the estate which he represents, under an order of the 
Court of Ordinary, warranted the property to be sound, 
so far as the office of administrator authorized him: Held, 
that he is personally liable upon this warranty. Avenvs. 


vor x1 85 
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2. A debt due to the Central Bank of Georgia, is not, in 
legal contemplation, a debt due to the eibite: as con- 
templated by the Act of 1792, which will entitle it to 
priority of payment out of a decedent’s estate, on gen- 
eral principles; but it is competent for the General As- 


sembly to declare that debts due to the Central Bank 
rg 
i 


shall have priority of payment in the same manner as 


debts due to the public ; and the General Assembly have 


7 


so declared by the 12th section of the amended charter 
of the Central Bank. The Central Bank vs. Little, ad- 
ministralor, &c 


Where an executor or administrator, collusively sells the 
goods of his testator or intestate at an undervalue, when 
he might have obtained a higher price for them, it is a 
devastavif, and he shall answer for the real value; not- 

withstanding the object was accomplished under the 
Jorm of a eae sale by the Sheriff, under an execu- 
tion obtained against the administrator, in his represen- 


tative capacity. Skrine vs. Sim 


4, A Court of Equity will look into the whole transaction ; 
consider the relative position and didi of the parties, 
and if it shall satisfactorily appear that the property of 
the defendant’s intestate has been sold at an ping 
by his collusion with the plaintiff in ff. fa. and his active 
interference on the day of sale, to produce that ane ‘* 
will not be permitted to shelter himself from a full disco- 
very, under the mere form ofa judicial sale. Ibid. 

5. Where a judgment has been ol 

tion has issued in the lifetime of the defendant, his sub- 


ree. } ] es 
ylained, and an execu- 


sequent death will not arrest the collection of the debt 
by levy and sale of the intestate’s property, notwith- 
standing his heirs at law are minors, and no administra- 
tion has been granted upon his estate. Brooks et ai. vs. 
Rooney and another. cukesah Ledeks ieces Mae 
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6. At Common Law, the powers of an administrator de bonis 
non, extend only to the administration of the estate so 
far as it was unadministered when he came into the 
trust. He cannot call the removed executor to an ac- 
count, nor can he collect the purchase money for proper- 


Y*) 


ty sold by his predecessor. Gilbert vs. Hardwich......... 


7. Where a bill was filed by the distributees of an intes- 
tate’s estate against the representative of one of the ad- 
ministrators thereof (who had the sole and exclusive 
control of the administration) to account for the estate, 
and charging him with waste: Held, that his co-adminis- 
trator was not a necessary party. Shorter et al. vs. Har- 


groves, administrator 


8. Where the bill charges the administrator with a_ breach 


of trust, in having misapplied and wasted the assets of 
the estate, the decree may be rendered against him, de 


bonis proprus. Ibid. 

9, Because an administrator de bonis non, under the provis- 
ions of the Act of 1845, may call the representative of a 
deceased administrator to account, for having wasted and 
misapplied the assets, it does not necessarily follow that 
the distributees of such estate may not. Ibid. 

See Abatement, 1. Equity, 44,45. Pleading, 7. 


ADMISSIONS. 


See Criminal Law, 6. 


See Cruninal Law, 6. 
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AGREEMENT. 
See Action, 1. Equity, 4. 
ALIAS FI. FA. 
See Execution, 8, 9. 
AMENDMENT. 
See Equity, 21, 22, 23, 24, 30 to 34. Pleading, 2, 7. 


APPEAL. 





1. A party within the time applies to the Clerk to enter an 
appeal, and gives bond and security, which is entered 
on the minutes, in which it is recited that the costs are 
paid; and which minutes are approved and signed by 
the presiding Judge. The costs are not actually paid, 
not from the unwillingness of the party, but from the 
inability of the Clerk to specify the amount. No de- 
mand for the costs was ever made by the Clerk: Held, 
that the Statute requiring the cost to be paid before en- 
tering the appeal, was substantially complied with, and 
that the appeal was regularly entered. Short et al. vs. 
II cod as puisaoentnnnabitidesiontaniasovinge dt ecumenicess suvaedns 39 


2. In determining whether an appeal is frivolous, it is the 
duty ot the Jury to consider all the evidence in the cause. 
GREEN V0. -WMCIMION.......0.c0crsrcrssecevosesccecevecececs 154 


ATTORNEY. 


See Practice Supr. Court, 2. 
BAIL. 


See Costs, 4. 
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BAILMENT. 

See Slaves, 1. 

BANKS AND BANKING. 


See Corporations, 5to 11. Equity, 25. 
BANKRUPT LAW. 


1. A certified copy of the order of discharge, reciting all 
the previous proceedings which had been had in the case, 
and that the applicant had fully complied with every re- 
quisition which had been made upon him by the Court, 
and obeyed every provision of the law, is a proper cer- 
tificate of discharge, as required by the Act. McNeil vs. 


. Under the Act of 1841, contingent demands arising out 
of indorsements, bail and other uncertain undertakings, 
may be proven against the bankrupt ; and when these 
claims become absolute, they will be allowed to partici- 
pate in the bankrupt’s effects. bid. 


See Pleading, 1. 

BEQUEST. 

See Legacy. 

BILL OF EXCEPTIONS. 


1. A Court of Equity will not entertain a bill for the purpose 
of correcting an alleged mistake in regard to the facts 
stated in a bill of exceptions, and certified by a Judge of 
the Superior Court, according to the provisions of the 
Act of 1845, organizing the Supreme Court of Georgia ; 





142 
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especially, when the party tendering such bill of excep- 
tions, made no complaint of any mistake therein, until 
after the argument of the cause in the Supreme Court, 
and the judgment of the Court therein. ‘The Act of 
1845, points out a different remedy, when the presiding 
Judge shall refuse to certify a bill of exceptions, properly 
tendered—that is to say, if such bill of exceptions be 
true and consistent with what transpired in the cause be- 
Oe RE Os CUED aii eis toneisscscn catenin ews 


BILL OF INTERPLEADER. 


See Equity, 3. 


1. 


3. 


BOND. 


The bare circumstance that the name of a person who 
did not execute the bond is inserted in the body of it 
as one of the obligors, anda seal is left for his name, is 
not, of itself, evidence to show that those who did sign 
and deliver it, delivered it only as an escrow, upon 
condition that that person also should execute it. Towns, 
EG, IUUNOE 900 Gls cies vcr cvccndcedabetussepecesecveece’ 


. Will a Justice of the Inferior Court, who has certified 


by his official attestation, that a Sheriff’s bond has been 
sealed and delivered, be allowed to deny that the bond 
was in fact delivered? Query. Ibid 


Although a Sheriff’s bond be originally delivered as an 
escrow, yet subsequently the sureties suffer him to 
act under this bond, will it not authorize the inference 
that they had waived their demand of additional sureties, 
and had consented to be bound by it as it stood? And 
woul! not a contrary doctrine be to sanction a fraud up- 
on the public? Query. Ibid. 





243 


286 

















INDEX. 
CENTRAL BANK. 


See Adminisirators, &c. 2.. Constitutional Law, 1. Juris- 
diction, 4. 2 


CHARGE OF THE COURT. 


1. In an action of trover for the recovery of a slave alleg- 
ed to have been loaned by a father to his daughter, 
where the evidence was conflicting as to whether it was 
a gift or aloan: Held, that on the trial it was the duty 
of the Court to have instructed the Jury what the law 


] “2 


required to constitute a valid parol gift, and also what 
the law denominates a loan, and then left the Jury to 
decide whether it was a gift or a loan; and that it is 
error for the Court to express any opinion whether the 
testimony proved a loan or a gift. Respass vs. Young... 


2. A reversal upon wnt of error, cannot be claimed be- 
cause the Court in its charge referred, by way of illustra- 
tion, to evidence which was notin the record, provided 
the Jury were referred to the testimony, and directed to 


examine it for themselves, and were reminded that they 


were the exclusive judges of the facts, irrespective of 


any opinion which the Court might entertain or express 


respecting them. Stephen (wa slave) vs. The State......... 


3. It 1s not only the privilege but the duty of the Court to 
state the legal effect of testimony, when called on to do 
so by the Jury. The construction of the law arising 
from undisputed facts, is undoubtedly within the jurisdic- 


tion of the Court. TZhornton vs. Lane....cccccccccccccccees 


4. It is not error in the presiding Judge to say to the Jury, 


that the privilege and responsibility of rectifying errors 
of law which may be committed by the Court did not 
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rest with them, but that the Constitution of the State 
had conferred this power elsewhere. bid. 


. It is no error in the Judge to instruct the Jury, that they 
were bound to regard the law as stated by him to be the 
law of the case. ‘The Supreme Court has been vigilant 
to protect the just rights and privileges of the Jury, from 
the encroachment of the Bench. It will be equally vigi- 
lant in upholding the powers of the Court. Ibid. 


. It is error in the presiding Judge to state to the Jury 
what has or has not been proved. Rushin vs. Shields & 


. It is error in the Court, to charge the law upon an as- 
sumed state of facts which have not been proven. Towns, 
Gov. &c. vs. Killet et al 


. It is error in the Court to restrict the consideration of 
the Jury in its charge, to a portion of the testimony only ; 
and to instruct them that they must find for the plaintiff 
or defendant, according as they may find that tobe. Ibid. 


. When it is apparent that justice may have been defeat- 
ed by the misapprehension of the facts or the law by 
the Court, in its charge to the Jury, the error calls for cor- 
rection, as a matter of right. Terry et al. vs. Buffington 


10. If, taking all the instructions collectively, the law seems 
to have been properly expounded to the Jury, the judg- 
ment will not be reversed, though some one opinion 
may beerroneous. ‘The correctness of a charge must be 
determined by the whole, taken together. Ibid. 


CLERK. 


See Process, 1. 
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CONSTABLE. 


1. A return made by a Constable of “no personal prop- 
erty to be found,” is admissible to prove that fact, when 
made by him on a Tax Collector’s execution. Proof of 
that fact cannot be made by parol. ‘There must be an 
official return of it. Lessee of Gledney vs. Deavors 

& 


See Taz, &c. 1. 
CONSTITUTIONAL LAW. 


1. Bills of credit, as contemplated by the 10th section of 
the 1st article of the Constitution of the United States, 
are such as are drawn or issued by the State, upon the 
general credit thereof, without the appropriation of any spe- 
cific fund for the payment or ultimate redemption of such 
bills. The Central Bank vs. Little, admr. &c 


2. While the amendments to the Constitution of the 
United States were primarily intended to be restrictive 
upon the powers of the General Government, and not the 
Legislatures of the several States, yet they are “ declara- 
tory” of great principles of civil liberty, which neither 
the National nor the State Governments can infringe. 
Campbell vs. The State 


. The 6th article of the Amendments to the Constitution 
of the United States, providing that “ in all criminal prose- 
cutions, the accused shall be confronted with the wit- 
nesses against him,” is not contravened by the admis- 
sien in evidence of the dying declarations of the deceased, 
on the trial of the prisoner charged with the homicide. 
Ibid. 


See Jurisdiction, 1. Railroads, 1. Tox, &e.. Y, 3, 
vou. xt 86 
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CONVERSION. 


See Trover, 1. 
CORPORATIONS. 


1. When, by the by-law of a Railroad Company, it was 
required that all the stockholders of the Company, who 
should fail or refus@to pay up the instalments then called 
in, or which should be called in, should be sued for the 
full amount of their subscription to the Company: Held, 
in a suit against the President of the Company, who was 
present at the adoption of the by-law, that a demand of 
payment from him prior to suit, was not necessary. Win- 
ter vs. The Muscogee Railroad Co......scssesseseresseseseees 


2. Corporations can exercise no power over the corpora- 
tors, beyond those conferred by the charter to which 
they have subscribed, except on the condition of their 
agreement and consent. Ibid. 


. Although alterations may be made in the charter of an 
incorporated Company, by the procurement of the Com- 
pany, in furtherance of the designs and objects of the 
Company; yet in all such cases, due regard must always 
be had to the inviolability of private contracts. The origi- 
nal contract of the parties cannot be materially or essen- 
tially altered by an amended charter, so as to bind the 
subscribers thereto, without their assent. Ibid. 


. At Common Law, upon the dissolution of a corporation, 
the debts due to and from it, are extinguished. Thorn- 
ik in us cdnc nye noble abe ap nose 4 vals evens a8 goeen 


. The 11th section of the charter of the Planters’ & Me- 
chanics’ Bank of Columbus provides, that “ the persons 
and property of the stockholders, shal] be pledged and 
held bound in proportion to the amount of shares and 
value thereof, that each individual or company may 
hold in said Bank, for the ultimate redemption of the bills 
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or notes issued by said Bank, in the same manner as in 
common actions of debt; and no stockholder shall be re- 
lieved from such liability by sale of his stock, until he 
shall have caused to be given sixty days notice of said 
sale, in some public gazette of this State. Held, 1st. 
That the liability of the stockholder to the billholder for 
the ultimate redemption of the notes of the corporation 
survives the dissolution of the charter, and is not extin- 


guished by the judicial forfeiture of the same. bid. 


. 2d. That this is a statutory liability, in the nature of a 


specialty, and is not barred until twenty years. Ibid. 


. 3d. That the value of the stock is to be estimated ac- 


cording to the valuation put upon it bythe second section 
of the charter, to wit: $100 per share. Ibid. 


. 4th. That all the stockholders who have given notice in 


terms of the Act are exempt, unless the failure occurs 
within siz months thereafter. All other stockholders are 
liable for the redemption of the bills, whether they have 


transferred or not. Ibid. 


. 5th. That a judgment, fi. fa. and return of “ nulla bona,” 


in a suit against the corporation or its assignee, is suffi- 
cient to authorize the bill-holder to proceed against the 
stockholder personally. Ibid. 


10. Ina suit by the billholder against the stockholder, a 


transfer of stock made on the books of the Bank by the 
Cashier of the corporation, of which the defendant was 
a member at the time, and free access being secured to 
him by law for the purpose of inspecting said books, is 
prima facie evidence of his ownership of the shares. 


Ibid. 


11. Will he be permitted to repudiate the transfer without 


verifying his plea? Query. Ibid. 


683 














684 INDEX. 


12. Persons owning land as tenants in common, are incor- 
porated for the purpose of selling the lands, and making 
improvements thereon, and the charter is accepted: 
Held, that the title to the property vests in the corpora- 
tion, and that one of the tenants cannot maintain suit, to 
enjoin a trespass on the same. The Corporation only 
can sue. Colquitt et al. vs. Howard......cceccceceeeseeeeee 


13. One of the original tenants cannot maintain a suit to 
enjoin a breach of a covenant entered into by a pur- 
chaser from the cosporation, of portions of such land, 
with the corporation. bid. 


14. Persons exercising the corporate powers of a corpora- 
tion, may, in their character as trustees, be held liable in 
a Court of Chancery, for a fraudulent breach of trust ; 
and a stockholder, in a case where the Directors colluded 
with others, who have made themselves liable by neglect 
or fraud, and refuse to prosecute, or where they are 
necessarily parties defendant, may file a bill on his own 
account, and in behalf of the other stockholders. In 
such a case, the corporation must be made a party de- 
fendant. Ibid. 


See Jurisdiction, 3. Railroads, 1. 


COSTS. 


1. A Sheriff or other arresting officer in a criminal prosecu- 
tion, has no authority to seize the defendant’s property, 
and hold the same for the payment of costs, unless di- 
rected so to do by the Magistrate issuing the warrant, as 
provided by the Act of 1816. Whaley vs. The State... 


2. Query, whether actions for injuries to personal property 
are within the provisions of 22d and 23d Charles Il. 
which declares that in personal actions, when damages 
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are below 40 shillings, the plaintiff shall recover no more 
costs than damages. Mangham vs. Reed..........s.+s000 


. In an action of trespass, for an injury done to the plain- 
tiffs slave, the Jury rendered a verdict in favor of the 
plaintiff for costs: Held, that such a verdict and the 
judgment thereon, are nullities; that in legal effect, 
this was a finding in favor of defendant, and the law 
carried the costs in his favor against the plaintiff. Ibid. 


. Where the bail in a criminal case, surrender their prin- 
cipal in open Court, in discharge of their liability, as 
provided by the Act of 1831, the Solicitor General is 
not entitled to charge commissions on the amount of the 
bond or forfeited recognizance, but is only entitled to 
charge the fee of five dollars, prescribed by the Act of 
1839, and no more. Stamper et al. vs. The State:.......+. 


. All officers charging costs, and exacting its payment 
from the pocket of the citizen, must always show the au- 


thority of the law to do so. Ibid. 


COUNTY OFFICERS. 


See Tax and Taz Collectors. 


CRIMINAL LAW. 


1. If the indictment sets out the offence in the language of 
the Penal Code creating it, or so plainly and distinctly 
that the Jury can clearly understand the nature 
of the offence, it is-sufficient. Cook vs. The State...... 


2. If a married man have criminal intercourse with his 


own daughter, she being a single woman, he is guilty of 
incestuous adultery, and she of incestuous fornication. 
Ibid. 
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3. An indictment charges the offence to have been com- 
mitted on a day certain, and on divers days before and af- 
ter that time: Held, that the words italicized, may be 
rejected as surplusage. Ibid. : 


4. The offence may be charged to have been committed 
on any day previous to the finding of the bill, and may 
be proven at any time within the term of limitation. 
Ibid. 


5. The presiding Judge, upon determining certain motions 
to quash an indictment, said that he had doubts about the 
law, and having such doubts, he would give the State 
the benefit of them, because the State was not allowed 
to carry the case to the Supreme Court: Held, that this 
remark was neither an error nor an irregularity. Ibid. 


6. In prosecutions for bigamy, adultery, or incestuous adul- 
tery, the admissions of the defendant, as to the fact of 
his marriage, are admissible in evidence, and it is not 
necessary to prove a marriage in fact. Ibid. 


7. Offences differing from each other and varying in their 
punishment, may be included in the same indictment 
and tried at the same time ; provided they be of the same 
nature, and differ only in degree ; e.g. the forgery of an 
instrument, and the wltering and publishing it as true, 
knowing it to be false. Hoskins vs. The State............ 


8. Upon an indictment for forgery, it is competent to 
prove that the writing was actually passed, for the pur- 
pose of establishing the fraudulent intent with which it 
was made. Ibid. 


9. To constitute a forgery of an order, for the delivery of 
goods, within the Surst section of the seventh division of 
the Penal Code, it is not necessary that the person 
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whose name is forged, have goods in the hands of the 
drawee. Ibid. 


10. As a general rule, ina criminal case, the State will not 
be allowed to re-open the testimony, after the Solicitor 
General has announced to the Court that the evidence 
is closed. If, however, this is inadvertently done, and 
application is immediately made to tender farther proof, 
it may be received ; provided no motion has been made 
in behalf of defendant, and no evidence introduced, and 
his witnesses have not been discharged in consequence 
of the declaration. bid. 


11. While it is not right to encourage one citizen to tempt 
another to the commission of a crime, yet when the initia- 

| tory steps have been taken, it is excusable to connive at 

conduct which will lead to the detection of the offender. 

Whaley ve. TRO Bambi bai. SIE ERE 123 


12. Under the Act of 1850, transferring the trial of capital 
offences committed by slaves to the Superior Court, Juries 
are to be impannelled and sworn in the same manner as for 
the trial of crimes committed by free white persons. 
Stephen, (a slave) vs. The State.......cccceccccsvecsesscesees 225 





13. A count for rape and an attempt to commit a rape 
on a free white female, by a slave, may be united 
in the same indictment. The two counts are of the 
same nature. They require the same plea, the same 
judgment, and the samequantum of punishment. Ibid. 


14. The proper time for the prisoner to avail himself of a 
misjoinder of counts, and to compel an election, is when 
the indictment is read to the Jury. He may avail him- 
self of the objection by demurrer, or on motion to arrest 
the judgment. Ibid. 


15. On an indictment for a rape, the Jury may find the ac- 
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cused not guilty of the oftence charged, but of the attempt 
only ; provided the evidence will warrant such finding. It 
will not vitiate the verdict to swear the Jury to try the 
prisoner for the attempt as well as the rape. Ibid. 


16. A person who has committed an offence, may be con- 
victed upon his own voluntary. confession, although it is 
totally uncorroborated by other proof. Jbrd. 


17. In England, the doctrine may be considered as well 
established, whatever doubts may have been expressed in 
this country to the contrary, that extra-judicial confessions, 
uncorroborated by any other proof, as to the corpus delicti, 
are of themselves, sufficient to convict the prisoner. 
Ibid. 


18. Every indictment is sufficientiy technical in this State, 
which states the offence so plainly, that a man of ordina- 
ry capacity would readily understand the nature of the 
offence charged. bid. 


19. The Courts will take judicial notice of the usual ab- 
breviations of christian names. Ibid. 


20. The XLVith section of the XIVth division of the Pe- 
nal Code enacts, that upon the trial of the indictment for 
any offence, the Jury may find the accused not guilty of 
the offence, but guilty of an attempt to commit such an of- 
fence, without any special count in the indictment for 
such attempt; provided the evidence before them will 
warrant such finding. By the Act of 1850, indictments 
against slaves and free persons of color, charged with 
capital offences, are to be framed in the same manner as 
indictments against free white persons: Held, that the 

same incidents follow as to the power of the Jury in 

finding the accused guilty of the attempt. Ibid. 
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21. The attempt to procure a slave to commit a crime or 
misdemeanor, under the amendatory Act of 1850, means 
an offence, which if committed, would constitute acrime * 
or misdemeanor in a free white person. Grady vs. The 
SORES sisciin <0 oxeipinicsinvinvut deta asvonne hereueaiedeeoamae 253 


22. Whether or not the venue be properly laid in a bill of 
indictment, when the facts are not disputed, is a ques- 
tion of law for the Court. Ibid. 


23. When a party is convicted upon a capital charge, it is 
proper to ask if he has anything to say why judgment of 
death should not be pronounced on him; but in minor 
felonies, the omission of this ceremony will not be a suf- 
ficient ground for reversing the jadgment—provided it 
appears that the prisoner and his counsel were both in 
Court when sentence was pronounced, and urged noth- 
ing in arrest of judgment or in mitigation of defendant’s 
guilt. Ibid. 


24. Upon an indictment for murder, before the Superior 
Court for the County of Stewart, the proof was that the 
crime was committed “in the house of the witness, at 
Florence, Stewart County :” Held, sufficient proof that 
the crime was committed within the jurisdiction of the 
Court. Mitchum vs, The Slaté....s0cssoessesesserased oonevie 615 


25. The indictment charged that William B. M. was mur- 
dered by the prisoner. The proof was the homicide of 
W. B. M: Held, that the proof of identity was well left to 
the Jury, and they having found a verdict of guilty, it 
ought not to be disturbed. bid. 


26. The proof was, “that prisoner stooped down ; he rose 
with a six-barrelled pistol in his hand ; presented it at 
the breast of the deceased, not more than six inches dis- 
tant; took deliberate aim, long enough to count 10 or 

von xt 87 
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15, before he fired; he fired the pistol about the right 
nipple; deceased brought a groan—his face contract- 
ed—fell upon the floor, and in about five minutes expir- 
ed:” Held, that the killing was sufficiently proven. 
Ibid. 


27. A witness testified that he was some 30 or 40 yards 
from the house when deceased was killed. Upon hear- 
ing the report of the pistol, he looked towards the house 
and saw a person that he took to be the prisoner run 
out; who ran a few paces, and turned and ran again 
into the house, and immediately came out again and ran 
to where witness stood; he ran slow and awkward, 
which induced witness to think he was very drunk; 
when he came to witness he seemed greatly agitated and 
troubled, and at the moment of coming up to him, ex- 
claimed, ‘that he would not have done it for the world.” 
One minute would probably cover the time from the fir- 
ing until the prisoner uttered the exclamation, two cer- 
tainly would: Held, that under the circumstances, the 
exclamation was admissible as a part of the res geste. 


Ibid. 


28. If one is killed by another by a pistol shot, and the 
intention to shoot entered the mind of the slayer but one 
moment before the firing, this is evidence of express 
malice, provided there was no assault upon the person 
killing, or attempt otherwise to do hima violent person- 
al injury by the deceased. dvd. 


See Costs, 1, 4,5. Evwidecne,2to6. Jury, 1. Rape, 1, 2, 3. 
Practice Superior Court, 3. Verdict, 1. 


DAMAGES. 


See Seduction, 2. 
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DEBTOR AND CREDITOR. 


1. Where a trust has been created for the benefit of credi- 
tors, it is the right of any one of the creditors to sue in 
behalf of himself and the rest, to enforce the execution 
of the trust for the benefit of all who are interested. 
McDougald et al. vs. Dougherty et dl.....scosesrecererereens 520 


See Equity, 2, 20. 
DEED. 


1. If a deed be signed and sealed, and declared by the 
grantor in the presence of the attesting witnesses, to be 
delivered as his deed, it is an effectual delivery, notwith- 
standing the grantee was not present, nor any person in 
his behalf, andthe deed remaining under the control of 


the grantor. Rushin vs. Shields & Ball.....scscscseseseeess 636 


2. The delivery of a deed may be interred from its pos- 
session by the grantee, or from his possession of the 
land under the deed. Ibid. 


See Registry. 

DISCONTINUANCE. 

1. A case is not discontinued when permitted to lie over 
without any action thereon for a number of terms by the 
Court. . Gilbert-as.. Harduntele. ...isssscusesvandecstasanable 599 

DISTRIBUTION. 

See Administrators, §c. 


DYING DECLARATIONS. 


See Constitutional Law, 3. Evidence, 13, 14. New Trial, 5. 











INDEX. 
EJECTMENT. 


1. When a plaintiff in ejectment relies upon possession 
alone for a recovery, and the defendant shows posses- 
sion in himself, bona fide acquired, he can defeat the 
plaintiff’s recovery, by showing title in a third person, or 
by showing that plaintiff has parted with his interest in 
the land by transferring a bond which he holds for titles 
to a third person: Aliter, if the defendant came into 
possession as a trespasser. Jones vs. Scoggins.......+++ 


EQUITY. 


. Where a decree in Equity was obtained and is sought 
to be enforced by the complainants, and the defendants 
file a bill to review and reverse it, upon the ground that 
the bill was never served, and that the entry and return 
of service by the Sheriff was fraudulently directed and 
procured to be made by the party or their attorney: 
Held, that Chaacery will entertain such a bill and grant 
relief thereon, provided it be brought within twenty 
years from the time of the first judgment. Guerry and 
SN NE oo iain ctisineuaevendsinpins v'e bivegabbanadea’ 


. A Court of Equity will not entertain jurisdiction for the 
purpose of enabling the creditors of an intestate to col- 
lect their demands from the administrators of such intes- 
tate, when the remedy at Law is ample and adequate. 
Pease. at al.we.. Bepamton 66 ahsavinncensiecsnwesdvevansecaccvwe 


. Where two or more persons claim the same thing by 
different or separate interests, and another person (not 
knowing to which of the claimants he ought of right to 
render a debt or duty, or to deliver property in his cus- 
tody,) fears he may be hurt by some of them, he may 
exhibit a bill of interpleader against them. Strange vs. 
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4. At Law, an agreement must be strictly performed ; but 
Courts of Equity will in cases of accident, surprise, fraud 
or ignorance, under certain circumstances, grant relief. 
Wyche and wife 08: Green. ....cssrccovsvesccrssevecscovesesse 


. Ifa writing has been’ executed with a view of obtaining 
a particular object, and by mistake it has been so drawn 
as not to have the contemplated operation at Law, Chan- 
cery will reform the instrument, so that it will fulfil the 
intention of the parties. Agreements, whether execut- 
ed or executory, within or without the Statute of Frauds, 
whether for the conveyance of real or personal property, 
will be reformed by Courts of Equity, on the ground of 
mistake. Ibid. 


. The proper inquiry in all applications for relief against 
mistakes is, does the instrument contain the true agree- 
ment between the parties? Is it what they intended it 
should be? Ibid. 


. As to the degree of proof that will be required before 
relief will be granted, no uniformly inflexible rule has 
been prescribed. ‘The mistake itself should be plain, and 
made out by evidence clear of all reasonable doubt. 
Ibid. 

. Relief will be granted in certain cases, not only where 
the fact of the mistake is expressly established, but 
where it may be fairly inferred from the nature of the 
transaction. Ibid. 


. Courts of Equity will grant relief more readily when the 
mistake is made to appear by reference to another writ- 
ing. Ibid. 


10. The instrument reformed, takes effect from the time 
when it was originally executed. Ibid. 
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11. It is not necessary that the donee should be cognizant 
of the instructions given to the scrivener by the donor. 
It is sufficient for those claiming under the deed, to have 
it reformed, if he accepted it as it was understood and 
intended to be drawn at the time it was executed. 
Ibid. 


12. Equity will interfere to correct mistakes and reform 
written contracts between the original parties and those 
claiming under them, in privity, such as personal repre- 
sentatives, heirs, devisees, legatees, assignees, volunta- 
ry grantees and judgment creditors or purchasers from 
them with notice of all the facts. Ibid. 


13. Title to relief against mistakes may be forfeited by ac- 
quiescence or unreasonable delay ; but lapse of time can 
never be set up as a defence, when it would not consti- 
tute a good statutory bar at Law. Ibid. 


14. The Courts, slow at all times to exert their authority to 
reform written instruments, will be much more reluctant 
to interfere, where upwards of thirty years have elapsed 
since the execution of the instrument. In such a case 
the mistake should be made out by the most explicit 
and unequivocal proof. Ibid. 


15. If there is equity in a bill, the want of all the neces- 
sary parties is not a sufficient ground for refusing to 
sanction it. Ibid. 


16. According to the laws of Georgia, in Equity causes 
the facts are to be submitted to a Special Jury, who have 
the exclusive right to pass upon them; and all questions 
of law are for the determination of the Court alone. 
Pe NN IE ON vious sa cceckie nian ccbcsaeencstenevene 


17. In Equity, a re-hearing will sometimes be ordered upon 
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terms, although in strictness no rule of law has been 
violated on the trial, provided it manifestly appear from 
the record that on account of the rejection of testimony 
the party prevailing has obtained an unconscientious ad- 
vantage. Simms, administrator, vs. Smith.....ccccccevecees 195 


18. In a bill for specific performance and also to enjoin a 
trespass, the answer admits the trespass and in words 
denies the agreement set out in the bill, admitting how- 
ever the facts in part, which make up the agreement, 
and the facts in part which show that it was entered 
into. Upon a motion to dissolve upon the coming in of 
the answer: Held, that there was enough admitted to 
retain the injunction. The Justices, &c. vs. The Griffin 
an WH. BeBe Biss bcavivetvatinie aeons buvicsnas iiventcess 


19. It is not necessary to allege the commission of a fraud 
in totidem verbis. If the bill states with distinctness and 
precision facts and circumstances which in themselves 
amount to a fraud, it is quite as unobjectionable as if the 
very term itself was employed. Skrine vs. Simmons and 
WA cisuse sgskenzenes Gratanktie? asunieniaearsed davevvadesad ss . 401 


20. A fund isin the hands of a receiver, appointed on a bill 
which has been dismissed on demurrer. A judgment 
creditor files a bill, alleging that he lias levied on the 
property, the rent of which constitutes the fund in the 
receiver’s hand, to which property a claim is interposed 
at Law, and still pending; that there is wo other proper- 
ty of defendant in fi. 7a. to levy on, and that there are 
older judgments sufficient to absorb the proceeds of the 
property, if found subject: Held, that a Court of Chan- 
cery will order the fund held up against the claim of 
assignees (purchasing subsequent to the date of the 
judgment) to await the farther order of the Court upon 
the result of the trial at Law. Frelds vs. Jones et al...... 418 
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21. An injunction or other sworn bill, cannot be amended 
by striking out material and substantial allegations and 
charges. They are to be corrected by the addition of 
explanatory or supplemental statements. Carey, assignee, 
I iis sine ikl vp chalga dtd adeeb NATE UNO REs > perused 


22. Amendments to a bill, can only be granted when the 
bill is defective in parties, or in the prayer for relief, or 
in the omission or mistake of a fact or circumstance 
connected with the substance, but not forming the 
substance itself, nor repugnant thereto; and a_ party 
under the privilege of amending, is not to introduce 
matter which will constitute a new bill. bid. 


23. An injunction bill will not be amended unless the 
proposed amendments are distinctly stated to the Court, 
and verified by the oath of the complainant, nor unless a 
sufficient excuse is rendered for not incorporating them 
in the original bill, and the application to amend 
must be made as soon as the necessity of the amend- 
ments is discovered. bid. 


24. An amended bill is considered as an original bill. 
Ibid. 


25. The general rule is, that where parties are concerned 
in illegal agreements or other illegal transactions, whether 
they are mala prohibita or mala in se, the Court, following 
the rule of law as to participators in a common crime, will 
not interpose to grant any relief, acting upon the well 
krfown maxim, “Jn pari delicto, potior est conditio defendentis 
et possidentis.”” In all such cases, the rule is to leave the 
parties where it finds them, giving no relief andno coun- 
tenance to claims of that character. bid. 


26. A bill filed by a creditor to compel the execution of a 
trust, is not a bill quia timet, nor does it partake of the 
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nature of such a proceeding. McDougald et al. vs. 
Deg ON. isis ied ieciniinsdistenesttaonaign 


27. Where titles to property are disputed before a Court 
of Chancery, a Jury alone is competent to determine the 
real truth of the fact. bid. 


28. Neither the Chancellor himself nor the Master, will 
undertake to decide upon antagonistic claims to pro- 


perty. bid. 


29. The duty of a Master is, mainly, to investigate accounts 
and audit them ; and for the purpose of facilitating their 
inquiries and rendering them more effectual, they are 
empowered to examine witnesses, and even parties to 
the cause. Ibid. 


30. New parties may be introduced by amendment to the 
bill, even at the hearing, and it is utterly immaterial, 
whether they are made plaintiffs or defendants. Ibid. 


31. Material amendments to sworn bills, must be verified. 


bid. 


32. Every amendment is an indulgence granted by the 
Court, and is granted to the mistake of the parties, and 
with a view to save expense. bid. 


33. When amendments are allowed, it should be upon 
such terms as not to injure others. Ibid. 


34. If the new matter will affect the opposite party prejudi- 
cially, it should not have relation back to the time of 
filing the original bill, but the suit should be considered 
as pending, only from the time of the amendment. 
Ibid. 


35. On a proper case made, it is competent for the Chan- 
vor x1 88 
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cellor to appoint a receiver on the ex parte application of 
the complainant, before answer, the facts being verified 
by his affidavit. Williams and another vs. Jenkins........ . 595 


36. A Court of Equity will appoint a receiver, at the 
instance of one tenant in common against his co-tenants, 
who are in possession of undivided valuable property, 
receiving the whole of the rents and profits, and exclud- 
ing their co-tenants, when the defendant co-tenants 
are insolvent. bid. 


37. The general rule in Equity is, that all persons mate- 
rially interested, either legally or beneficially, in the sub- 
ject matter of a suit, are to be parties, either as plaintiffs 
or defendants, however numerous they may be. Carey, 
OE, SO EE ois ascites ss esi cesvnadascencdeaes 645 


38. There are, however, exceptions. When the parties 
are beyond the jurisdiction, or are so numerous, that itis 
impossible to join them all, a Court of Chancery will 
make such a decree asit can without them. Ibid. 


39. Numerousness does not always and necessarily consti- 
tute an exception, but if the parties in interest are so 
very numerous, that to join them would be impractica- 
ble, without almost interminable delays and other incon- 
veniences, which would obstruct and probably defeat the 
purposes of justice, itis an exception to the general 
rule. Ibid. 


40. The death of a party, where parties are numerous, will 
not authorize the complainant to proceed until his rep- 
resentatives are made parties, unless the numerousness 
is exceedingly great, and the deaths so frequent, that 
the delays incident to making parties, become almost in- 
terminable, and obstruct greatly the purposes of justice. 
Ibid. 
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41. In cases where the parties are numerous, and the rep- 
resentation of a deceased party is suspended by litigation, 
an exception is made, and the Court will proceed to a 
decree, if it can be done without prejudice. Ibid. 


42. In such a case, the Court must be fully advised by al- 
legations in the bill, or by proofs, of the nature and con- 
dition of the litigation. bid. 


43. Whether a case comes within the exceptions, is a ques- 
tion for the Chancellor, in the exercise of a sound dis- 
cretion, under all the facts of the case. Ibid. 


44. When a complainant seeks to surcharge and falsify a 
stated account, returned by an administrator to the Court 
of Ordinary, the burden of proof is upon him; conse- 
quently, the allegations in his bill, should be sufficient to 
admit the evidence for that purpose, atthe trial. Shorter 
et al. vs. Hargroves, administrator.........++. » aaaaiareattire ds 658 


45. Where there are only mistakes and omissions ina stated 
account, the party shall be allowed no more than to sur- 
charge and falsify ; but if it is apparent to the Court that 
there has been fraud and imposition in the settlement of 
the account, the whole may be opened. Ibid. 


See Administrators, &c. 3, 4,7, 8. Bil of Exceptions, 1. 
Debtor and Creditor, 1. Guardianand Ward, 4. Limita- 
tion of Actions,1. Trespass, 1 to 4. 


EQUITY PRACTICE. 


1. Where a bill in Equity is not answered, the same may 
be taken pro confesso at the second term, and a decree 
had thereon. Guerry and Wife vs. Durham et al......... 9 





2. The failure to give bond and security previous to the 
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granting of an injunction is no cause for dismissing a 
bill. Ibid. 


3. Under the amendatory Act of 1842, the Judges of the 
Superior Court may grant an injunction upon such terms 
as in their discretion the case may require. ‘They may 
dispense with security altogether, provided it be not 
needed for the protection of the party against whom 
the injunction is to operate. Ibid. 


4. An amendment to the answer (in Equity) by way of 
supplement, will be allowed, upon the ground of mistake 
as to facts stated in the original answer, more particular- 
ly when the correction is not prejudicial to the complain- 
art. Sfouner we: Byars of db.......icccsvccscovcvesveessoceses 


5. It is competent for the Judge to dismiss a bill at the 
trial, upon the ground that the complainant has introduc- 
ed no evidence whatever to a point, which according to 
law, he must prove, to entitle him to recover. Jbid. 


6. If there is any evidence, however slight, the cause ought 
to be submitted to the Jury. bid. 


7. Where an order was taken in a Court of Equity, requir- 
ing a defendant to answer the complainant’s bill within 
ninety days or the bill should be taken pro confesso, and 
the defendant having failed to file his answer within the 
time limited, the Court, upon cause shown, allowed the 





180 


defendant to file his answer upon payment of cost, (the — 


answer being full and satisfactory) and refused to per- 
mit the complainant to take the bill pro confesso: Held, 
that this was a matter resting in the sound discretion of 
the Court, which the Supreme Court will not control, un- 
less flagrantly abused. Harwell and Wife vs. Arm- 
setuid enticiincansn dhinsrnbatins tnanmneseriuaintinxnsy’ 
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8. When the “usual rule” is taken, it should be entered 
on the minutes of the Court. ‘The memorandum on the 
Bench Docket that leave was granted by the Court, dues 
not furnish the proper evidence that the rule or order 
was actually taken. Ibid. 


9. A bill being filed to subject certain property in the hands 
of a third person to the payment of judgments in favor of 
the complainants, and a receiver being appointed to col- 
lect and hold the rents, issues and profits; on demurrer, 
the bill was dismissed for want of equity: Held, that the 
functions of receiver ceased inter partes, but that his ac- 
countability continued as an officer of Court, and that the 
fund itself was subject to the order of Court, and would 
rightfully return to the party as whose fund it was taken 
and impounded, unless retained upon a claim properly 
made known and presented to the Chancellor. Field e¢ 
Gb, Ut: SUM. Cds sisi ta ieadecisan saan 


10. A party having a claim upon a fund so situated will be 
heard before the Chancellor, pro interresse suo, upon a 
proper application made; and he will pass such order 
as will comport with the rights of all the parties in ‘nter- 
est. Ibid. 


11. A receiver is but the officer of the Court, and is not 
subject to the process of garnishment. bid. 


12. When the Court below, on a showing made by the de- 
fendants that they had been unable to file their answers, 
refused at the second term to grant an order to take the 
bill pro confesso: Held, That the Supreme Court will not 
control the discretion of the Court below in such a case, 
especially as no order to answer the bill had ever been 
entered on the minutes. Dougherty et al. vs. Jones et al. 


13. The examination of parties before the Master in Chan- 


413 


431 
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ecry in this State, should be by written interrogatories 
settled by the Master. Dougherty et al. vs. Jones et al... 


14. Proceedings before a Master in Chancery, are in the 
nature of an informal bill in Equity; and supervisory 
Courts will not interfere to correct their errors, unless 
substantial ilefects exist. McDougald et al. vs. Dougher- 


15. If any great nght or public policy has been violated by 
the Master, relief will be granted, otherwise not. Ibid. 


16. This extra-judicial mode of investigation is of great ad- 
vantage, by relieving a Court of Chancery from the per- 
formance of burdensome duties, and enabling it to exer- 
cise its regular jurisdiction in a much more beneficial 
manner. Ibid. 


17. Notwithstanding a bill is filed by a creditor at the 
instance of himself and all others who may wish to come 
in, still up to the time of the decree, it is a suit only be- 
tween party and party. hid. 


18. The complainant up to that time, may make any dis- 
position of the case which he sees fit, and the defendant 
may tender satisfaction and compel him to accept it. 


Ibid. 


19. Interrogatories to a party before the Master are in the 
nature of interrogatories in a bill in Chancery, and the 
answers are evidence to the same extent. bid. 


20. According to the practice in England, and such is the 
correct practice here, @ party interrogated before a Mas- 
ter in Chancery, has the right to demand that the ques- 
tions be propounded in writing: Aliter, as to witnesses. 
The party may waive this privilege and submit to a viva 
voce examination, and it will be good. Abid. 
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21. If one general exception is taken to the Master’s cer- 
tificate approving of interrogatories, and the Court is of 
opinion that one only of the interrogatories ought not to 
have been approved, the exception will be allowed; but 
if the exception is that the Master ought not to have al- 
lowed any, then if one was proper to be allowed, the 
general exception fails as to all. Jord. 








22. An application to let in a party to defend, after an or- 
der taking the bill pro confesso, is to the grace and favor 
of the Court, and resting in its sound discretion. Still it 
will not be refused upon a proper excuse being render- 
ed and cost paid; provided the delay has not been ex- 
travagantly long, and provided also its allowance will 
not work a greater injury to the plaintiff than its refusal 
would to the defendant. Carter et al. vs. Torrance et al... 654 













23. Ordinarily, in England, a party, whether plaintiff or de- 
fendant, who had made default at the hearing, and who 
had thereby suffered his bill to be dismissed, or a de- 
cree to be made absolute against him, was relieved upon 
the payment of costs. bid. 








24. After an order that a bill be taken pro confesso, merely 
putting in an answer is not sufficient to set aside the 
order. Ibid. 













See Equity, 21 to 24. 






ERROR. 






1. When from the record it appears conclusively, that the 
proper decision was made, the proceeding will not be 
reversed on error, because bad reasons are given for it, 
unless the party was prejudiced thereby. Wyche and 

We OR. Css vcccrtcascicoesnes vecvesevenaesersneannale 
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2. In general, judgment on a writ of error, will follow suc- 
cess in the particular issue. It is proper, however, to ex- 
amine the whole record, and to adjudge either for the 
plaintiff or defendant, according to the legal right, as it 
may, on the whole, appear, notwithstanding or without 
regard to the issue in law, which may have been raised 
and decided between the parties. Stephen, (a slave) vs. 
The State 


. Either party may except to the decision of the Chancel- 
Jor, during the progress of a motion before him, but a 
writ of error cannot be filed, so as to operate as a super- 
sedeas, until the main question involved in the original 
motion has been decided; and then the party against 
whom the decision of the main question involved in the 
orignal motion may be made, may except to such decis- 
ion, file his writ of error, and include therein all his other 
exceptions, taken in the progress of the motion. Jones 
et al. vs. Dougherty 305 


. Where an ez parte application had been made for, and a 
writ of certiorari granted, but before a decision on the 
merits, a writ of erroris sued out: Held, that it was sued 
out prematurely. Van Ness vs. Cheesborough, Starns 


See Criminal Law, 5. Equity Practice, 14,15. Practice 
Supr. Court, 2. 


ESCROW. 
See Bond, 1, 2, 3. 


ESTATE. 


See Legacy. 
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ESTOPPEL. 


1. A fact which has been directly tried and established by a 
Court of competent jurisdiction, cannot be contested again 
between the same parties or their privies, in the same or 
any other Court. A judgment or decree, is an estoppel 
to the parties thereto, and their privies, if it relates to the 
same subject matter, and decides the question in issue. 
But if that question came collaterally before the Court, 
and was only incidentally considered, the judgment or 
decree is no estoppel. Whether the question now in is- 
sue was embraced in the judgment or decree, cannot be 
ascertained by inference or by arguing from the judg- 
ment or decree. Evans vs. Burge 


2. Query: Whether an estoppel by judgment or decree, 
should not be specially pleaded in this State. did. 


3. A party is not estopped from denying any fact which is 
recited ina Legislative Act. But although such recitals 
are not conclusive, they should be treated as true until 
the contrary appears. Thornton vs. Lane 


4. A party who is sued and confesses judgment in a _par- 
ticular character, is estopped from denying that character 
afterwards. Ibid. 


See Bond, 1. Guardian,1. Trusts and Trustee, 1. 
EVIDENCE. 


1. To an action on a warranty of soundness of a slave by 
an administrator, the administrator pleaded a release, 
and proved by two witnesses, that a misunderstanding 
having arisen about the warranty, the purchaser told the 
witnesses “ that he was satisfied about the negro, as he 

vou. x1 89 
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knew him better than the admin‘strator, for he had a 
wife at his house: Held, that this was no evidence to 
support the plea. Aven vs. Bechom.....ccecsececseeceeeees 


2. It is admissible for a witness to state that he was induced 
to waylay a party suspected of a design to commit a 
felony, from information derived from a negro. Whaley 
vs. The State.......... xavepes susinkes hese sandekepinensndin. *6> 


3. As a circumstance of guilt, it is competent to prove 
that the defendant offered to bribe one of his guard, in 
order that he might effect his escape. bid. 


4. Notwithstanding a witness may testify that the confes- 
sions of the prisoner were made under threats, still, the 
Court may inquire what those threats were, in order 
to ascertain their sufficiency in law, to exclude the con- 
fessions. Ibid. 


5. An illegal question may be asked; still, if the answer is 
unexceptionable, the judgment will not be reversed on 
that account. bid. 


6. A memorandum made in pencil, in the pocket-book 
taken from the custody of the accused upon his arrest, 
may be read in evidence without proof of its execution. 


Ibid. 


7. Paro] evidence is incompetent to vary a trust in chattels, 
which is manifested in writing; where, however, the 
trust is discretionary, parol evidence may be admitted to 
show Low that discietion was exercised. Simms, admin- 
istrator, vs. Smith...... Seve benbedv assis thaerconnkebesinnnhs 


8. In a prosecution for a rape, the fact of the woman’s 
having made complaint, soon after the assault took 
place, is evidence. The particulars of her complaint, 





123 


195 











INDEX. 


however, cannot be gone into, and she will not be allow- 
ed to name the prisoner, as the person vho committed 
the injury, unless by way of information to lead to his ar- 
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rest. Stephen, (a slave) vs. The State......ccccccccsseceees 225 


9. A confession, whether made upon an official examina- 
tion, or in discourse with private persons, which is ob- 
tained from a defendant, either by the flattery of hope, or 
the impression of fear, however slightly the emotion may 
be implanted, is not admissible evidence. Jbid. 


10. It is no objection to the compe‘ency of confessions, 
that they were made while the paity was in legal impris- 
onment. Ibid. 


11. Negro testimony is inadmissible against a free white 
person. It is competent, however, to state that cerlain acts 
were done, in consequence of information received from a 
negro. Grady vs. The Slate......scssecscesesscsseeseens rm 


12. Where a draw had been given in for Wesley Yarbor- 
ough’s orphans, under the Land Lottery Act of this 
State, and a grant had issued to them in that capacity: 
Held, that it was competent to show by parol evidence, 
the identity of the persons mentioned in the grant, and 
that they were dlegitimate, for the purpose of showing 
that their illegitimate half-brother, was their heir at law, 
under the Act of 1816. Green vs. Barnwell et al...... 


13. In order to make dying declarations admissible 
in evidence, the deceased must not only he actually 
in extremis, but he must believe that he is in a dying 
condition. And this consciousness may he inferred, 
not only from the statements of the party, but also from 
the nature of the wound and other circumstances. 


253 


282 


Campbell vs. The State...+1++ss+ss00000 ccocccnecesecesosscioeses GOO 
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14. When a prima facie case is made out, the evidence 
should be submitted to the Jury, it being an issue of fact 
whether or not the declarations were made in the imme- 
diate prospect of death. bid. 


See Constable, 1. Constitution, 3. Corporations, 10, 11. 
Criminal Law, 4, 6,16, 17,24 t0 28. Equity Practice, 19. 
Estoppel, 3, 4. Guardian and Ward, 3. Husband and 
Wife, 4. Registry. Res Gestea. Set-off, 1. Ven- 
dor and Purchaser, 1. Will,1to9. Witness. 


EXECUTION. 


1. All levies of chattels, real and personal, of the defend- 
ant, must be satisfactorily accounted for before an exe- 
cution will be allowed to interfere with property bought 
of the debtor by a third person and in his possession. 
Dougherty vs. Marsh & Bryers.....cceccsevececcsececececens 


2. It is not competent for a Justices’ Court to re-open a fi. 
Ja. which has been entered satisfied by the sale of land, 
on the ground that the entry was a nullity; no title to 
the property having passed to the purchaser. Ibid. 


3. Where the legal effect of the judgment and execution is 
the same, any verbal variance is immaterial. Thornton 


4. The indorsement of the execution by the Sheriff, of 
“nulla bona,” is not even prima facie evidence of its re- 
turn on that day. bid. 


5. The time of the return of the execution is a matter in 
pais, and may be proven by parol. Ibid. 


6. The Sheriff may enter “nulla bona,” on a ji. fa. and 
put it in his pocket, and keep it ull the return term, to 
which it is made returnable. hid. 
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7. If a Sheriff or Constable, having in his hands a fi. fa. 
has made one full examination for goods without effect, y 
he may return the execution “‘ nulla bona.” Tbid. 


8. Where an original execution has been lost or destroyed, 
a copy should be established, and not an alias fi. fa. is- 
sued. Rushin vs. Shields & Ball......cceccccsccccscccccecces 636 


9. Under the laws of this State, an alius fi. fa. can only 
issue upon the revival of a dormant judgment. dvd. 


10. If an execution creditor, having the older lien upon the 
fund in the Sheriff’s hands, allows it, by his consent and 
direction, to be applied to a younger fi. fa. to the preju- 
dice of third persons, it will be considered an extinguish- 
ment, pro tanto, of the creditor’s lien. And it matters not 
under which execution the money was raised and 
brought into Court. Ibid. 


er RRR RE 


See Constable, 1. Ilegality, 1, 2. Sheriff, 3. Tax Col- 
lectors, 1, 4 to 8. Vendor and Purchaser, 2. 


EXECUTORS. 
See Administrators, &c. 
FORGERY. 


See Criminal Law, 7, 8, 9. 


a 


FORMER RECOVERY. 





See Estoppel, 1. 


FRAUD. 
1. Fraud and damage coupled together, will entitle the in- 
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jured party to relief in any Court of justice. Skrine vs. 
Simmons and Wife.......coccesosccsesccccsesecccssevesecsesoes 401 


See Will, 6. 

FRAUDULENT CONVEYANCES. 

1. The fact that a man is insolvent when he transfers his 
effects does not make the conveyance void, and the 
same rule applies to corporations or artificial persons as 
Es HOE, LINE evs ceccsertccusonscseensonans 459 

GARNISHMENT. 
1. A receiver appointed by a Court of Equity, is not sub- 


ject to the process of garnishment. Field et al. vs. Jones 
UA UN LST bia ateaseeeiniedetees 413 


GIFT. 
1. To transfer property by gift, there must be a deed or 
instrument of gift, or an actual delivery of the thing to 
the donee. Wycheand Wife vs. Greene...........essseeee 159 
See Charge of the Court, 1. 
GRANT. 


See Evidence, 12. 


GUARDIAN AND WARD. 


1. Where a guardian for two orphan children returned to 
the Court of Ordinary, as a part of their estate, a negro 
slave, and annually returned the hire of said slave for 
ten consecutive years: Held, in a suit by one of the or- 
phans after her intermarriage, for her share of the said 














INDEX. 


slave and his hire, that the guardian was estopped, on the 
ground of public policy and good faith, from denying the 
title of the orphans to the slave, and showing an inde- 
pendent title thereto in himself anterior to his appoint- 
ment as guardian. Scott, administrator, vs. Haddock and 


. A guardian in this State of the person and property of 
an infant ward, has the same right to judge as to what 
are necessaries for his ward, according to her estate and 
position in society, that a parent has for his child. WVich- 
olson und Wife vs. Spencer......+.. jsuveececactbelans esnhdiali 


. Whenever it appears that such infant ward has a guar- 
dian, who has furnished her with such necessaries as in 
his judgment he regarded ample and proper for her 
support, according to her age and condition, a trades- 
man who seeks to recover the amount of a bill of arti- 
cles furnished such infant ward, in addition to those fur- 
nished by her guardian, must show the condition and 
estate of the ward, and the articles of necessity provided 
by the guardian, and that the same were not sufficient for 
her support, and that the additional articles were neces- 
sary for such support. In such a case the burden of 
proof is on the plaintiff, and not on the defendant. Ibid. 


. In this State, an infant who has a guardian appointed 
and qualified, according to the provisions of the Act of 
1820, may maintain a suit in Equity by such guardian. 
Shorter et al. vs. Hargroves, administrator......0.0.sceseeees 


HEIRS. 


See Administrators, &c. 5. 


HINES, R. K. 





Prowbediinazs On his-deatlt......:00..cvesivcsesensecsueveceecns 
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HUSBAND AND WIFE. 


1. Where the husband and wife are sued inthe same action 
for a tort committed by the wife during the coverture: 
Held, that it is necessary that the wife be served with 
process ; but if she appears and pleads to the merits, 
she waives her right to except to the want of service, 
and will be bound by a judgment rendered in the case 
against her. Smith and another vs. Taylor and Wife..... 


. Ifa distributive share of an intestate’s personal estate 
accrue to a married woman during coverture, and the 
husband dies before distribution is made, and without 
any act on his part reducing it to possession, it survives 
to the wife. Chappell, administrator, vs. Stallings and 


. Hdied, leaving a widow and ten children, and a paper 
purporting to be his last will and testament. He be- 
queathed the whole of his estate to nine children; upon 
the division, the husband of one of the daughters re- 
ceived two negroes; after the death of the husband, the 
probate of the will was revoked, and an intestacy 
declared, on account of the insanity of the testator, and 
the two negroes were returned to the administrator: 
Held, that the possession of the negroes by the husband, 
was not such, under the law, as caused his marital rights 
to attach, but the same belonged to the wife, by virtue of 
her survivorship. Ibid. 


. Cohabitation is presumptive evidence of the wife’s au- 
thority to contract, and it is for the husband to rebut the 
presumption, by showing that the goods were supplied 
‘under such circumstances that he is not bound to pay for 
them; but where the husband and wife are living apart, 
the onus lies the other way, and it is for the tradesman 
to show that the separation has taken place under such 





20 


25. 
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circumstances as will render the husband liable. .Mitch- 


5. Subsequent provision made by the Court for past alimo- 


ny will not bar the right of recovery for goods previous- 
ly furnished. bid. 


6. If the tradesman supplies the goods to the wife, and 
gives the credit to her, the husband is not liable. Ibid. 


7. Whether the credit was given to the wife or the hus- 
band, is a question of fact for the Jury. Ibid. 


8. If by a marriage contract, property is vested in trustees 
for the benefit of the husband and wife and the fruit of 
the marriage, and subsequently an absolute divorce is 
granted to the husband, the wife may, after the divorce, 
by proper conveyances, (the trustees being parties there- 
to,) transfer all her rights and interests under the mar- 
riage contract, to her former husband, she being quoad 
hoc a feme sole and sui-juris. McBride, administrator, &c. 
VS. Greemn00d ef Gh.ss..cccececsercccosseccvecesccveceneoveceese 379 


9. A conveyance by the wife, of all her interest under the 
marriage contract, does not estop her from claiming the 
same property subsequently, as the heir or distributee at 
law of her child, the fruit of the marriage, who took the 
property in fee under the marriage contract. Ibid. 


See Judgment, 1. Limitation of Actions, 4 to'7. Trusts, 
&c. 1. 


IDENTITY. 





See Evidence, 12. Practice Superior Court, 4. 


von xt 90 


SR TI iin cncsrhepanianeiauienmiaess ees 324 
























a_tereeteeee 








714 INDEX. 
ILLEGALITY. 


1. Upon affidavit of illegality, the validity of a judgment 
cannot be inquired into. Mangham vs. Reed>.........++ 137 


2. If the defendant makes an affidavit of illegality which 
is insufficient in Jaw to arrest the /*. fa. the Sheriff is 
justified in disregarding it and proceeding with the sale 
of the property. Stdliwan and another vs. Herndon........ 294 


INDICTMENT. 
See Criminal Law, 1, 3, 4, 7,13, 15, 18, 22, 24, 25. 
INDORSER AND INDORSEMENT. 

1. Every indorser of a promissory note warrants that the 
note is valid, and that the maker is liable to pay it. 
POINTE. i iG S ic cities Sd ainda die dev dctocdone 142 

2. Upon a qualified indorsement to be liable in the second 
ins‘ance only, if the note has been previously paid by 
the maker, a right of action accrues immediately, in favor 
of the holder against the indorser. Ibid. 

See Bankrupt Law, 2. Promissory Notes, 1. 

INFANT. 


See Guardian and Ward, 4. Limitation of Actions, 4 to 7. 
Rape, 1, 2, 3. 


INJUNCTION. 


See Equity Practice,2,3. Surety, 1. Trespass, 1 to 4. 
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INSANITY. 
See Will, 1 to 9. 
INSOLVENT DEBTORS. 
See Fraudulent Conveyances, 1. Taz, &c. 2, 3. 
JUDGE. | 
1. Where the Judge of the Superior Courts of any one of 
the Circuits in this State, is a party to a suit, or interest- 


ed therein, the Judge of any other Circuit has jurisdic- 
tion to, preside at the trial of the same; notwithstanding 


; the Justices of the Inferior Court may preside therein as 
provided ‘by the Statute. Winter vs. The Muscogee R. 
R.. Codscocdccsicesvntessie. cocdhesauscwettntelesss dalenalGnen . 433 


2. A Judge may confess a judgment against himself in a 
suit in his/own‘ Court, to which he is a party. Thornton 


See Charge of Court. Criminal Law, 5. Practice Supe- 
rior Court, 1. 


JUDGMENT. 


1. Where a married woman petitioned the Court of Chan- 
cery for the appointment of a trustee to protect what she 
supposed was her separate property, and such trustee 
was appointed and accepted the trust: Held, that such 
judgment did not prejudice the legal rights of the hus- 
band to such property, he being no party to it, nor his 
creditors, nora bona fide purchaser from him. Bryon, 
Trisha. 1, DUR CN ins occnvn tre baks nen diiadyeidike svaiia 67 


9 


2. A judgment rendered by a Court not having jurisdie- 
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tion of the person or subject matter, is void, and may 
be impeached whenever and wherever it is sought to be 


used as a valid judgment. The Central Bank vs. Gib- 


See Administrators, &c. 5. Estoppel, 1, 4. legality, 1. 
Judge, 2. Vendor and Purchaser, 2. 


JURISDICTION. 


1. Where, by an Act of the Legisiature, certain commis- 
sioners were authorized to assess the damages which the 
owners of town property might sustain by the removal 
of the County site: Held, that such commissioners had 
no jurisdiction to try the question of title to land; un- 
der the Constitution, that jurisdiction being vested in the 
Superior Court. Strange vs. Bell 


2. It is not competent for a Justices’ Court to re-open a fi. 
Ja. which has been entered satisfied by the sale of land, 
on the ground that the entry was a nullity, no title to 
the property having passed to the purchaser ; jurisdic- 
tion over the subject matter being restricted exclusively 
by the Constitution of the State to the Superior Courts. 
Dougherty vs. Marsh & Bryers 


3. The clause in the Constitution of Georgia, which re- 
quires all civil cases to be tried in the County wherein the 
defendant resides, applies to corporations as well as na- 
tural persons. The Central Bank vs. Gibson 


4, The Central Bank is suable alone in Baldwin County, 
and a judgment rendered against it in the County of 
Muscogee, by consent of the Director, waiving the juris- 
diction, is void, both as to third persons and inter partes. 
Ibid. 


5. Consent cannot confer jurisdiction in a Court, which it 
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does not possess by law, and a judgment rendered by a 
Court under such consent, is void as to third persons. 
Ibid. 


6. Whether void as between the parties? Query. 


7. When the Court has jurisdiction of the person and sub- 
ject matter, and the defendant has some privilege which 
exempts him from the jurisdiction, he may waive the 
privilege, and in so doing will be bound by the judg- 
ment. bid. 


See Judge, 1, 2. 
JURY. 


1. Where a Juror has been put upon triors and they have 
retired to make up their verdict, it is not proper to move 
the Court to send written instructions to the triors to pro- 
pound to the Juror a particular interrogatory for the pur- 
pose of establishing his disqualification; the proper 
course is to have the triors brought into open Court and 
instructed publicly and in the presence of both parties, 
touching the whole matter. Whaley vs. State...........+ 


2. Citizens of a County are competent Jurors to try an issue 
made on an execution issued against the Tax Collector 
and his sureties, for the County Taxes not collected and 
paid over according to law. Basset et al. vs. Governor, 


3. According to the provisions of the Acts of 1799 and 


1810, providing for the trial of causes by a special Jury, 
the parties are entitled to at least eighteen impartial Grand 
Jurors, from which to select a special Jury, and when the 
list of Grand Jurors furnished by the Clerk, shall be reduc- 
ed toa less number than eighteen, by challenges for cause, 
it is the duty of the Court to direct the Sheriff or his 


123 


207 
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Deputy, tosummon talesmen, so as to furnish the parties 
with a pannelof at least eighteen.mpartial Grand Jurors. 
Winter vs. The Muscogee Railroad Co.>....: Niles vane ean 


See Charge of the.Court,1. Criminal Law, 12)15. Equity, 
18. New Trial, 2;-8.._ Oath, 1 2 Practice Supr. 
Court, 1, 2. —~ 
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JUSTICES’ COURTS. 
See Jurisdiction, 2. 
LAW. 


1. What is authority in this State, and what opinion merely, 
considered. \. Thornton vs. Lane.......ccsececseeess sine 


LEGACY AND LEGATEE. 


1. Where the will of a testator contained the following be- 
quest : “Ilend to my niece, M. E., one negro girl and her 
increase, Corboro, during my niece’s natural life, and at 
her death, to the lawful issue of her body; and in case 
my niece should die without issue or a minor, then it is 
my will and desire, that this negro girl Corboro, and her 
issue should revert to my niece Nancy, and in like man- 
ner, to the lawful issue of her body: Held, that the word 
lend, was equivalent tothe word give, and vested such an 
estate in the legatee, as on her intermarriage, would 
vest the marital rights of her husband, and render it lia- 
ble for his debts. Bryan, trustee, vs. Duncan..........+6 


LIEN. 


1. A lessee of steam saw mills, is neither agent nor superinten- 
dent, in contemplation of the Act of 1842. He may 
create a lien on the property for services rendered, or for 
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supplies furnished the mill during his occupancy, to the 
extent of his unexpired term, but no further. The ten- 
ant cannot, by his contracts, encumber the reversion. 
Bhavan ale WSU 6. 6c te vesiesdiesavcasnibes’ ples tends 


2. Ina bill filed against subsequent purchasers, to enforce 
the vendor’s lien, the Court may dismiss the bill at the 
trial, if there be no evidence whatever of notice of the lien. 
Manes oe: Byte Obi 8.605 tii ab Bg a divine Ba 


3. Notice of the vendor’s lien, brought home to the agent 
of the purchaser, is vonstructive notice to the purchaser. 
Ibid. 


See Execution, 10. 


LIMITATION OF ACTIONS. 


1. Where a bill was filed by the cestut que trust against the 
trustee, for the execation of an express trust: Held, that 
to make the Statute of Limitations available on demur- 
rer as a bar, it must affirmatively appear on the face of 
the bill, that the’ period of time prescribed by the Statute 
had elapsed, from the time of the alleged conversion of 
the assets, before the filing of the bill. Battle et al. vs. 
Durham. frvessss.ylheevevivees pnb vst darowaeeeneteneamibedeeaite 


2. Where a trust is executory and acknowledged as a con- 
tinuing subsisting trust, there is no starting point for the 
operation of the Staute of Limitations. And it never will 
begin to run, until the trust is terminated by the separate 
act of one of the parties, or the joint act of both. Simms, 
administrator, vs. Smith......+.0+++ oduWesWesebouendueh cde 


3. The Statute of Limitations does not run against a direct 
or express trust, so long as the trust continues, and is 
acknowledged to be a continuing subsisting trust; but 
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when the trust is denied by the trustee, and he claims to 
hold the trust funds or the trust property as his own, 
adversely to his cestui que trust, the latter having knowl- 
edge of that fact, the Statute will begin to run in favor of 
such trustee from the time of such adverse claim or pos- 
session. Scott, admr. vs. Haddock and Wife 258 


. Where there are two or more co-existing disabilities in 
the same person, at the time the cause of action accrues, 
as infancy and coverture, the Statute does not run until 
all are removed. Ibid. 


. But where there exists but one disability at the time 
the cause of action accrues, other disabilities arising af- 
terwards cannot be tacked to the first disability, so as to 
prevent the operation of the Statute. Ibid. 


. Disabilities which bring a person within the exceptions 
of the Statute, cannot be piled one upon another, so as 
to defeat its operation ; but a party claiming the benefit of 
the proviso in the Statute, can only claim the benefit of 
the disability which existed when the cause of action 
accrued. Ibid. 


. Thus, where a bill was filled by husband and wife, to 
recover the property of the wife, in the hands of her 
guardian, the latter having repudiated the trust and claim- 
ed the property as his own, such adverse claim of the 
guardian being asserted during the coverture, and after 
the wife was twenty-one years of age: Held, that the 
wife was protected from the operation of the Statute of 
Limitations, she being a feme covert at the time the 
cause of action accrued. Ibid. 


8. Where the maker of a promissory note was a non-resi- 
dent at the time of its execution, but returned to the 
State after its maturity, so that he could have been sued 
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thereon: Held, that the Statute of Limitations commenced 
to run against the holder, from the time of the return of the 
maker into this State, so that a suit could have been in- 
stituted against him thereon. Howell vs. Burnett.......-. 303 





See Corporations, 6. 
MANDAMUS. 


1. A writ of mandamus or prohibition, wil] not be granted 
by the Supreme Court to one of the Judges of the Supe- 
rior Court, when acting as Chancellor, to restrain him 
from hearing and adjudicating a motion made before him, 
on the ground that one of the parties has excepted to his 
decision, on a point made before him, during the hear- 
ing and progress of such motion, and sued outa writ of 
error thereon, and filed bond &c., according to the 
Statute ; there being no decision upon the main question in- 
volved in the original motion made before him. Jones et 
Gh, UG. Tessa sigsnedasenctaspciveunsxmederaretenelae 305 


—— 


MARRIAGE CONTRACT. 


1, The parties toa marriage contract may, by the consent 
of the trustee, dispose of their own interest under the 
contract. They cannot defeat the interest of remain- 
dermen, not parties to the agreement. McBride, admin- 
tolvalon, 10, GORDO iis cn crcusictasenenicetinisvanel 379 


ee REEF TURE EE ne 


See Husband and Wife, 8, 9. 
MASTER IN CHANCERY. 
See Equity 27, 28, 29. Equity Practice, 13, et seq. 
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MERIWETHER, HON. JAS. A. 
Proceedings on his death..........scscccccscccescccsesceccees 310 


MISTAKE. 


See Bill of Exceptions,1. Equity, 4 to 14, 45. 


or 


MORTGAGE. 
See Surety, 1. 
NEW TRIAL. 


1. Where there has been evidence in a cause submitted to the 
Jury on both sides, which is very conflicting, and no rule of 
law violated in its admission, it is error in the Court to 
grant a new trial on the ground that the verdict is con- 
trary to evidence. The Jury, in such cases, are the ex- 
clusive judges, as to the weight of evidence and the cred- 
ibility of witnesses. Walker vs. Walker.....csceccseseeeee 203 


2. Where a Juror has been impannelled to try a cause, 
and during the trial, and before he has rendered his 
verdict, he shall be entertained by either of the parties 
at their expense, and the verdict is found in favor of the 
party so entertaining the Juror, the verdict will be set 
aside. bid. 


3. In a case where the verdict of the Jury was in favor of 
the defendant, and there was no evidence applicable to the 
issue made by the pleadings in his favor, and there was 
evidence in favor of the plaintiff, a new trial will be award- 
ed, upon the ground that there was no evidence to sus- 
tain the verdict. Hampton vs. Thomas, administrator... 317 


4. If illegal testimony be admitted, a new trial will not be 
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granted, provided it is clear that there was evidence suffi- 
cient before the Jury, to authorize the verdict, indepen- 
dent of the illegal testimony. Murphy vs. The Justices, &c. 331 


5. Where the evidence is contradictory, as to whether or 
not the dying declarations were made with the conscious- 
ness that the declarant was in articulo mortis, the Court 
will not interfere with the verdict of the Jury and grant a 
new trial, especially where it is satisfied that the finding 
was warranted by the proofs. Campbell vs. The State... 353 


6. Where verdicts were manifestly against evidence, they 
have not been permitted to be disturbed, unless they 
evinced by their gross injustice, passion, partiality or 
prejudice. Thornton vs. Lane. .......0..sscsorsevcvscesseeces 459 


7. The Supreme Court will be equally vigilant in upholding 
the power of the Court; and if the Jury decide the law 
differently from the Court, a new trial will be awarded, 


toties quoties. Ibid. 
8. It is not good ground for a new trial, that a Juryman 
had said before the trial, “‘ if the evidence was as he had 


heard it, the prisoner was guilty and would be hung.” 
Mita ve. Ther Galt. sicisisisiicninitinncinastits 615 


See Charge of the Court. Equity,17. Seduction, 2. 
NOTICE. 
See Lien, 3. Vendor and Purchaser, 1, 2. 


NOTICE TO SUE. 


See Promissory Notes, 1. 
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OATH. 


1. The oath administered to Special Juries, on appeals in 
Common Law cases, is that which was originally pre- 
scribed for the Jury in Equity cases. Thornton vs. 
ST OCR LOR A REO Te ET TT Ee ET 


2. The word “ equity,” in the oath, is synonomous with 
“law,” and does not mean some undefined and unde- 
finable notion, which the Jury may entertain of the jus- 
tice of the case, but a system of jurisprudence, governed 
by established rules, and bound down by fixed precedents. 
The Special Jury is sworn to try the cause “ according 
to equity, and the opinion they entertain of the evidence,” 


and not their opinion of equity, as well as the evidence. 
Ibid. 


PARENT AND CHILD. 
See Seduction. 
PARTIES. 


See Administrators, &c.7. Equity Practice, 19,20. Equity, 
29, 37 to 43. Guardian and Ward, 4, 


PLEADING. 


1. Aplea that before the right of action accrued upon the 
note which is sued oa, to wit: in May, 1843, the defen- 
dant became a bankrupt within the true meaning and in- 
tent of the Act of Congress, in 1841; and that by reason 
thereof, the debt which is the foundation of the action, 
is fully discharged, and its recovery completely barred, 
is sufficient to admit the certificate of discharge. Mc- 
65 0 Cossitisiascihivwatninpacr'er atin wighana We vdked 


459 
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2. If it was defective, the case being in the last resort, the 
defendant should be allowedto amend. Ibid. 





3. The party guilty of the first faulty pleading cannot de- 
mand a repleader. Stephen, (a slave) vs. The State........ 


4, Where a repleader is awarded, no error ought to be left 
upon the record. Ibid. 


5. Where the declaration is upon a domestic judgment, ren- 
dered in a Court of record, the plea of ‘ nul tiel record” 
should conclude with a verification to the Court only: 
Alliter, where the suit is upon a foreign judgment, or the 
judgment of a Court not of record. Thornton vs. Lane.. 


6. The plea of “nul tiel record” can only be pleaded 
to a record which is the gist or foundation of the record, 


Ibid. 


7. A-sale of property by an executor is, pro tanto, an adminis- 
tration, and he becomes chargeable, and may sue for 
the purchase money in his personal character, or in his 
representative character as executor ; and when the action 
is in the latter form, the descriptive allegations are mat- 
ters of substance, and it cannot be converted into an action 
in his individual right, by striking them out as descrtptio 
persone. liter, where he describes himself executor, 
Se. Giberdi nn: Mr des. .... cc vncdcsceves cevdecsseenicawens 


See Estoppel,2. Husband and Wife, 1. Process. 
PRACTICE (SUPERIOR COURT.) 
1. As to the right of the Court to interfere in directing and 


controlling the litigation before it. Query? Hoskins 
ts TI Ti wsiccsiincie ac venrndcatinsveccunedinenteeeee iene 








and not to a record which is stated as inducement only. 
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2. The relative duties of the Jury and the counsel ina cause, 
Stated. Garrison vs. Wilcoxson.....ccceccsscsccscecessescees 154 


3. It is not only the privilege of the Court, but its solemn 
duty, to interrupt counsel, when misstating the testimony 
to the Jury. Grady vs. The State......ccccccccscccscsceeees 253 


4. The question of identity is a question of fact to be sub- 
mitted to a Jury, and where there is any evidence of that 
fact, a nonsuit will not be awarded. Greene vs. Barnwell 
eae aia hictllins stisien sche denabieuaeidiiedadeaevcahe 282 


5. It is the duty of the Court to administer justice accord- 
ing to law. And it is irregular and improper to call up- 
on counsel to waive any legal right, in the presence and 
hearing of the Jury, who are charged with the case. 
Terry et al. vs. Buffington and another .....ccccesseccceveccees 337 


6. It is error in the Court, when requested to prevent it, to 
permit counsel to comment on facts, in their argument to 
the Jury, not in evidence. Mitchum vs. The State........ 615 


See Appeal, 1. Criminal Law, 10, 23. Execution, 8, 9. 
Solicitor General, 1. 


PRACTICE (SUPREME COURT.) 


1. Some general observations as to the mode of citing au- 
thoritiesin the Supreme Court. Simms, administrator, vs. 
Nii i:keUoncenkeds saeNnctysctvensiyisssphassusesieaersaceiass 195 


2. Parties are not entitled, as of right, to re-argue upon an- 


other writ of error, points which already have been sol- 
emnly adjudicated. Thornton vs. Lane......seeseerseeeeees 459 


See Error, 3. 
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PROCESS. 





1. Process signed by a Deputy Clerk of the Superior 
Court, is as valid and sufficient inlaw, as if signed by the 
principal Clerk. Goodwyn vs. Goodwyn.....ecereeeeee shea 


PROHIBITION. . 


See Mandamus, 1. 


PROMISSORY NOTE. 


1. An indorser of a promissory note, where the maker resides 
out of the State, is not discharged, if the creditor, on request, I 
neglects to proceed against the principals, until the note is 
barred as to them by the. Statute of Limitations, there 
being no offer of indemnity to the holder, against the con- 
sequences of risk, delay or expense. Prior vs. Gentry.. 303 


ee Serer meme eee 


See Limitation of Actions, 8. 


- 


RAILROADS. 


a 





1. Where, by an Act of the Legislature, passed in 1845, 
a Railroad charter was granted to a Company, to build 
a road between certain points therein designated, and 
afterwards, in 1848, the defendant subscribed for 100 
shares of stock in the Company ; and in 1850, the Leg- 
islature passed an Act, amending the original charter, by 
which the eastern terminus of the road was changed, 
running the road in a different direction from that 
contemplated by the original charter, and connect- 
ing it with another road: Held, that this was such a ma- 
terial alteration of the original contract, as would release 
the defendant from his stock subscription, unless Ais as- 
sent to such alteration could be shown. Winter vs. 
The Muscogee Railroad Co......++++++ veveensh sdubieate ana ane 
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See Corporations. 
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RAPE. 


1. A rape may be committed upon an infant. Stephen (a 
Slave) 08. The Sldle.......c.sevssosccssseveccsssesccesensecseess 225 


1. A child under ten years of age, cannot consent to carnal 
intercourse, so as to rebut the presumption of force. 
Ibid. 


3. Will not the same presumption be made in favor of one 
over ten, who is still a child in stature, constitution, and 
physical and mental developments? Query. Ibid. 


See Evidence, 8. 
REGISTRY. 


1. Where a deed is recorded, which is not by law required 
to be recorded, a certified copy from the record, would 
not be evidence. Rushin vs. Shields and Ball............ 636 


2. If a deed is improperly admitted to record, the proof of 


its execution being insufficient, a certified copy of the 
record cannot be read in evidence. Ibid. 


3. The irregular registration of a deed, is not even notice. 


Ibid. 


4, The omission to state in the probate of a deed that it 
was delivered is essential. Ibid. 


RECEIVER. 





See Equity, 20,25, 26. Equity Practice,9, 10,11. Gar- 
nishment, 1. 
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REMAINDERMEN. 


See Marriage Contract, 1. 
RES GESTE. 


1. Declarations, to be a part of the res geste, must be co- 
temporaneous with the main fact: but to be cotempora- 
neous, they are not required to be precisely concurrent 
in point of time. If the declarations spring out of the 
transaction ; if they elucidate it, if they are voluntary and 
spontaneous, and if they are made ata time so near to 
it, as to preclude reasonably, the idea of deliberate de- 
sign, then they are to be regarded as cotemporaneous. 


Be nme re 615 


See Criminal Law, 27. 
SEDUCTION. 


1. A father can maintain an action for the seduction of his 
daughter, living with him, and under his control, though 
she be of age. Nor is it necessary, in such case, 
to prove an actual contract for services between the father 
and his daughter. It will be presumed, from any servi- 
ces, however slight, rendered by her, in the family. Ken- 
C6 TD ei siiliicibescditistsdecsmstanvemmipr ame 603 


2. The legal foundation of the action rests upon the assum- 
ed relation of master and servant, and not upon that of 
father and child. JVevertheless, in such an action, the 
father may not only recover the damages he has sustained 
by the actual loss of service, and the payment of necessa- 
ry expenses, but the Jury may award him compensation 
for the destruction of his domestic peace, as well as the 

~ disgrace cast upon his family. Ibid. 


| 
: 
| 
i 
| 
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SET-OFF-. 


1. The Bank of Columbus, upon application of P. A. Clay- 
ton, one of its customers, rendered him an account cur- 
rent, showing a balance due him of $1159 15, which 
purported to have been carried to “new account.” It 
did not appear from the proof that any other account 
had been raised between the parties: Held, that to a suit 
against C. at the instance of the Bank, the defendant was 
entitled, without farther testimony, to the benefit of this 
acknowledgement, in support of his plea of set-off, to 
which the account rendered was attached. Carey, as- 
aii ie dendicarnsacaaueiiesipedessepiaensese 


SALE. 
See Vendor and Purchaser. Sheriffs Sale. 


SHERIFF’S BOND. 


See Bond, 3. 


SHERIFF. 


1. If the Sheriff has authority to sell property, a failure in 
the performance of any part of his duty, and for which 
he would be compelled to indemnify the owner to the 
extent of the injury received, would not destroy the title 
of an innocent purchaser. Sullivan and another vs. 
PB i ih 5 bias tng datbelarsigetiyesogepinnes capngseger 


2. The illegal dispossession of the tenant by the Sheriff, 
under a sale made by hin, is a mere trespass, which can 
be adequately compensated at Law, and to restrain which 
an injunction will not be granted. Ibid. 


3. Where a Sheriff made a levy, and neglected to advertise 
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and sell the same for nearly six months, until it was too 
late to do so before the next term of the Court, and just 
prior to the session of the Court the defendant obtained 
an injunction restraining the plaintiff from collecting his 
fi. fa.: Held, that the Sherift, by his negligence, was 
liable, on a rule, for the money, and could not protect 
himself under the injunction granted. Veal vs. Price.... 


3. Where the Sheriff, to a money rule, returns that he had 
paid over the money: Held, that he must prove this 
averment. Murphy vs. The Justices, §C........c0ceeeer ees 


4. Ifthe principal Sheriff executes a deed, in conformity to 
a sale made by one who claims to act as Deputy, this is 
a recognition of the Deputy’s authority, and a ratification 
of his act; and is sufficient to protect the purchaser’s 
title, had the Deputy acted without any regular appoint- 
ment. Brooks ct al. vs. Rooney and another.........00+.00 


5. The acts of a Deputy de faclo, are good as to third per- 
sons. Ibid. 


See Execution, 4 fo 7. Illegality,2. Slaves,2. Surety, 1. 
SHERIFF’S SALES. 


1. Tax Collector’s sales, and all others made under sum- 
mary proceedings and special powers, and by order of 
Courts of limited jurisdiction, must show upon their face 
that the pre-requisites of the law have been strictly pursu- 
ed. It is otherwise, of sales made by Sheriffs, under the 
judgments and execution process of Courts of general 
jurisdiction. Brooks et al. vs. Rooney and another......... 


2. To the purchaser, who pays his money and receives the 
Sheriff’s deed, it is a matter of no consequence, whether 
the return of the execution be imperfect, or not made at 
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all. The irregularity or omission cannot affect the valid- 
ity of his title. Ibid. 


. The purchaser at Sheriff’s sale, depends upon “the 
judgment, the levy, and the deed; all other questions 
are between parties to the judgment and the officer.” 
It is sufficient for the purchaser, that the Sheriff had 
competent authority to sell, and sold, and executed to 
him a title. His title is not created by, nor dependant 
on the return, but is derived from the previous sale made 
by the Sheriff, by virtue of his writ. Ibid. 


. The Acts, which make it the duty of the Sheriff to ad- 
vertise the sale of property in a particular way, and to 
sell between certain hours of the day, are merely direc- 
tions to the officer. His neglect to observe these direc- 
tions, may subject him to a suit for damages, at the in- 
stance of the party injured by the neglect; but it willnot 
affect the title of the purchaser, unless there be collusion 
between him and the Sheriff. Ibid. 


5. A purchaser at Sheriff’s sale, has a right to presume 
that a public officer known to possess the power to sell, 
has taken every previous step required of him bythe law 
under which he sells. bid. 


6. A Sheriff may sell, under execution after the death of 
defendant, and before administration granted. Ibid. 


SLAVES. 
1. One to whom a slave is hired for a year is entitledto no 


abatement of the price, because of the death of the slave 
after the commencement of the term. Leonard vs. Boyn- 


2. Where there is money in the hands of a Sheriff, from the 
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sale of a runaway slave, by virtue of a process issued in 
the name of the Clerk of the Inferior Court, on an order 
of the Justices of the Inferior Court, it is proper to move 
a rule against him in the name of the Inferior Court, and 
also, for the Justices of that Court to preside on the trial 
of an issue formed on a traverse of the Sheriff’s return to 
such rule. Murphy vs. The Justices, &€C......0ssseceeeeeees 331 


See Charge of the Court,1. Criminal Law, 12, 20,21. Evi- 
dence, 11. Verdict, 1. 


SOLICITOR-GENERAL. 


1. Where a Solicitor-General in this State has, during his 
term of office, instituted a prosecution against a defend- 
ant, by preferring a bill of indictment against him for a 
violation of the law, public policy forbids that he should 
be allowed, after the expiration of his term of office, to 
be employed as counsel for such defendant, in that case. 


Gaurlden ve. The Gibbs. ccccedccisisiiciviids cdvecteditdaiebes 47 


2. When bail surrender their principal before final judgment 
on sci fa. to forfeit recognizance, the Solicitor General 
is entitled to his fee of five dollars, and nomore. Stamp- 
er et al. vs. The State........c.sseee. - cocbeccdewesbsisbuw dees 643 


STEAM SAW-MILLS. 
See Lien, 1. 
SURETIES. 


1. Wherea party is surety on a bond given by a Deputy Sher- 

iff to his principal, and has taken a mortgage on per- 
sonal property for his indemnity, and the high Sheriff 
and the Deputy have collected money, for which the 
high Sheriff is sued, and the Deputy has departed be- 




























St aide nn 
CE NT eR Re on emg 















734 INDEX. 





yond the jurisdiction, and the mortgage property has 
come into the hands ofa third person, under a pretended 
claim, who is charged with an intention to remove it be- 
yond the jurisdiction of the Court: Held, that a Court 
of Equity will restrain him by injunction, and require 
bond and security for its forthcoming, to answer the claim 
of the mortgagees. Oudlaw et al. vs. Reddick et al....... 


See Bond, 3. 
TAX AND TAX-COLLECTORS. 


1. Tax-collectors have power in this State, to issue execu- 
tion against defaulting tax-payers for the collection of 
taxes, which Constables and Sheriffs are bound to exe- 
cute and return. Lesssee of Gledney, administrator, vs. 
PERI lacey siadnrsdakenneorapineecdesensateteences>s 


2. The State is bound by public laws for the promotion of 
learning, the advancement of religion, and the support 
of the poor, although not expressly named. Jbid. 


3. The State is bound by the Acts of the Legislature, ex- 
empting certain articles of property from levy and sale 
for debts, for the benefit of the wife and children of the 
debtor, and such property cannot be seized and sold un- 
der execution to pay the taxes due by him. bid. 


4. It is the duty of the Collector of taxes to apply for a 
commission within twenty days after his election, but 
there is no law requiring the Governor to issue it imme- 

diately ; and if the Collector does apply for his commis- 

sion within time, and gives bond within ten days after 
he is notified that the commission has arrived, such bond 
is a valid statutory bond. Bassett et al. vs. The Governor, 


POSSESSES HHEHESHEHHEEHHEHEHE HEHEHE HEEETESEEEHESEE HEHE ESESE SEES 
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5. Held, also, that the commission must issue soon enough 
to allow the Collector ten days, before the first day of 
July, within which to qualify. bid. 


6. It is not compulsory on the Justices of the Inferior 
Court to take bond and security of the Tax Collector, 
under the Act of 1821, for the collection and payment 
of the County taxes, but discretionary. When required, 
it is the duty of the Collector to give it, and upon failure 
to collect and pay over the County taxes, the Justices 
of the Inferior Court may issue execution thereon against 
him and his sureties. And whether such bond be taken 
or not, the sureties on his general hond, are liable to 
make good his default, in the collection and payment of 
the County taxes, and the Justices of the Inferior Court 
may issue execution against them for the same, in the 
name of the Governor, for their use. Ibid. 


7. Such execution may issue at any time, and is properly 
returnable before the Justices of the Inferior Court ; they 
being authorized to act in this regard as individuals, and 
not as a Court. bid. 


8. The execution issues in such cases for the balance of the 
amount of the taxes assessed for County purposes, and 
not paid over on the first Monday in December, and it is 
not necessary that the execution be based on any order 
or judgment. Yet it is expedient that there should be 
such an order passed. bid. 


9. Where the Inferior Court had authorized the Collector 
to receive County orders in payment of County taxes, and 
execution has issued against him for taxes unpaid, he is 
entitled to be credited thereon, for such orders only, as 
he may have turned over to the Court, or tendered to 
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them, or which he brings into Court and thus tenders. 
Ibid. 


See Constables, 1. Sheriffs Sales, 1. 
TENANTS IN COMMON. 
See Corporations, 12, 13,14. Equity, 35, 36. 
TENDER. 

1. A tender, to be a bar, should be made by the debtor or 
his legal representatives, and not by a stranger. Mc- 
Dougald et al. vs. Dougherty et al.....ccccccccsscssececceeees 570 

See Equity Practice, 18. 

TRESPASS. 

1. Equity will not interfere to enjoin a mere trespass. 
There must be something special in the nature of the 
trespass, to authorize an injunction. The Justices, &c. vs. 
SE FF, FB RR, Ase scenccnsccevescnnsccessnce 246 

2. Equity will enjoin a trespass, when the damages cannot 
be proven at Law, and the remedy is on that account in- 
adequate andincomplete. bid. 

3. Whether the damage is or is not irreparable, is a conclu- 
sion of law, which the Court draws from the facts and 
circumstances set forth in the bill. Ibid. 

4. A bill is filed to enjoin a trespass, and also to decree 


specific performance of an agreement: Held, that if the 
answer swears off the equity as to the agreement, yet 
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admits the trespass, the injunction will not be dissolved. 
Ibid. 


See Abatement, 1. Costs, 2,3. Sheriff, 1. 2. 
TROVER. 


1. A defendant coming into possession of slaves as a loan, 
after the death of the lender, and with knowledge of 
the title to the plaintiff, derived by will from the lender, 
asserts title to the slaves, and declares that he will hold 
them in spite of them: Held, that this, coupled with user 
and acts of control, is a conversion. Adams ef al. vs. 


OI icrntpiitiicei in circa kd ccii cists ten iacbtatnt es eeaaets ae 
TRUSTS AND TRUSTEES. 


1. W. a feme covert, applied to the Superior Court to have 
D. appointed trustee of certain slaves claimed as her sepa- 
rate estate. D. assented to the order, and accepted the 
trust, taking possession of the property: Held, that in a 
suit atthe instance of W. the cestwi que trust, D. was pre- 
cluded from denying the trust and setting up title in the 
husband of W. in order to screen himself from account- 
ing. Duncan vs. Bryan, trustee.......sscsccssscsseseecseceees 


2. A trustee may purchase the trust property from his cestui 
que trust, who is sui juris, provided there is a distinct 
bona fide contract, ascertained to be such, after a jealous 
and scrupulous examination of all the circumstances, 
that the cestui que trust intended the trustee should pur- 
chase, and there is no fraud, no concealment, no ad- 
vantage taken by the trustee, of information acquired by 
him in the character of trustee. Bryan, trustee, vs. Dun- 
CUR sie cane vewnngnsaieg yrpeynes cecnanthedenveniiaii ean 


See Debtor and Creditor, 1. Evidence, 7. Guardian, 1. 
VoL. x1 93 
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Husband and Wife, 8,9. Judgment, 1. Limitation of 
Actions, 1, 2,3. Marriage Contract, 1. 


VARIANCE. 


1. Where the legal effect of the judgment and execution 
are the same, any verbal variance is immaterial. Thorn- 
ton vs. Lane 


See Oriminal Law, 25. 
VENDOR AND PURCHASER. 


1. If facts are allowed to be proven, to affect a purchaser 
with notice, it is admissible for him to inquire into all the 
circumstances, which would show, that notwithstanding 
he bought with notice, still that he has a superior equity 
to his adversary. Dougheriy vs. Marsh and Bryers 


. Fi. fas. having been entered satisfied, both by the return 
of the levying officer and the plaintiffs, and the credits 
thus endorsed -being subsequently vacated by the 
Courts: Held, that lands sold by the execution debtor 
to a bona fide purchaser after the entry of payment, and 
before the vacatur, could not be affected by the judgment. 


Ibid. 


See Execution, 1. 


» 


VENDOR’S LIEN. 
See Lien, 2, 3. 
VERDICT. 


1. Upon an indictment against a slave for a rape upon a 
free white female, the verdict was, “we the Jury, find 
the prisoner guilty of an attempt to commit a rape :” 
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Held, that it was sufficiently full, and need not negative the 
charge of rape, that being the legal effect of the finding ; 
neither was it necessary to add, on a free white female, 
that being the issue submitted. Stephen, (a slave) vs. The 
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See Criminal Law, 15. 


WARRANTY. 






See Administrators, &c. 1. 







WILL. 


1. Testamentary capacity is to be dertermined by the con- 
dition of the testator’s mind at the time of his executing 
or acknowledging the will. Terry et al. vs. Buffington 
ONE CRE ia 0c scch vessavevcesetoscvincsenntanseecherninmeee 









. For the purpose of shedding light upon the state of the 
testator’s mind, when the will was made, evidence of 
its condition, both before and after that period, may be 
produced. Ibid. 








3. As an independent fact, proof of incapacity at one pe- 
riod, is inadmissible to impeach a will made at another, 
long prior. Ibid. 









. Where testimony has been introduced, showing that the 
testator’s mind was the same when the will was made, 
that it was at a subsequent period, when he was found 
to be non compos mentis, proof of his incapacity at the 
latter period, is relevant and proper to attack the will. 
Ibid. 












. When insanity is once found upon an inquisition of lu- 
nacy, it is presumed to continue, and the onus is cast 
upon those offering a will, to show that the disqualifica- 
Ibid. 






tion has been removed. 
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6. Fraud is a distinct head of objection to the validity of 
a will, from importunity and undue influence ; usually 
they are the very opposite of each other. Both are 
equally destructive of the validity of a will. Ibid. 


7. By the Statute law of some oi the States, when in- 
sanity of the testator is alleged, the inquiry must always 
be, whether at the time of executing or acknowledging 
the will, the testator was capable of making a valid deed 
or contract. And no inferior grade of intellect will suffice. 
But such is not the rule of the Common Law, nor in 
Georgia. Ibid. 


8. The nght to the free enjoyment and disposition of one’s 
property is required by the best interests of society. 
Ibid. 


9. The phrase “a mere glimmering of reason,” used in 
Potts et al. vs. House, 6 Ga. 324, explained and illustrat- 
ed. Ibid. 


See Legacy and Legatee. 


WITNESS. 
1. In a suit against one of several debtors, the plaintiff may 
call either of the others as a witness for him. Thornton 


2. It is not competent to ask a witness as to what he had 
sworn on a former occasion, with a view to impeach him, 
if his testimony on that occasion, is of itself inadmissible 
in evidence. Mitchumvs. The State 


See Equity, 29. Equity Practice, 20. 


WRIT OF ERROR. 


See Error. 
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